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CASE 9%-C~-0529
would interfere with their ability to function in that

capacity. Without suggesting that a focus on ISP or

convergent traffic is inherently abusive, they argue that
CLECs that may be found to be abusing the existing regulato%}i
structure should be pursued separately, in a manner that doﬁa
not protect the ILECs from competition by full service, .
facilities-based providers. CTSI et al., for example, cite’ "ﬂ;;;"
testimony that they have not limited themselves to high volumﬁ
convergent traffic customers, and they object to a one- 512ep '

:,."

fits-all approach.®®
The point is emphasized by Time Warner and

Lightpath. Lightpath contends that it serves a diverse
customer base and points to the blended reciprocal =
compensation rate in its interconnection agreement with Be11 ?f-
Atlantic-New York, which permits it to receive reciprocal b

compensation based on end-office rates for traffic terminatad. .
via end-office trunks and on tandem rates for traffic :
terminated via tandem trunks.® It charges that Bell Atlanti;
New York's effort to seek broad changes in existing reclproc
compensation arrangements rather than pursuing the few CLEG@TEV”
who allegedly abuse the system represents an effort to use'phéf 
requlatory system to undermine competitive carriers in the @ .
area where they have succeeded in eroding Bell Atlantic-Newi_
York's market share.” It asks us “to maintain the status qus

-especially with respect to full-service, facilities-based
w33

carriers.
Time Warner, meanwhile, urges recognition of the

variation in CLECs' business plans and operating networks, iy
asserting that "responsible CLECs, those that design their {fk;
networks and their points of interconnection . . . based on' i .

¢TSI et al.'s Initial Brief, p. 21.
* Lightpath's Initial Brief, p. 16.

* Ibid., pp- 5-6. The Cable Association argues to similar
effect. Cable Association's Initial Brief, p. 4.

* Lightpath's Reply Brief, p. 3.
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CASE 99-C-0529
sound engineering principles for the flow of both originating

and terminating traffic, have built their networks to serve i
broad range of local telephone customers.”! It adds that “ine
ILECs have offered no evidence to dispute the fact that i
responsible CLECs have built out, and continue to augment,
their networks as necessary to handle actual and anticipated;{
two-way traffic volumes among providers."* Recognizing thiﬁ*t
degree of variation among CLECs, and attempting to provide S
incentives for CLECs to build out their networks, Time Warnéﬁid
offers its own proposed modification, described in detail i
below, to the existing reciprocal compensation scheme.

Bell Atlantic-New York responds that there is no _
basis for distinguishing among CLECs in this way and that iwgﬁ“
proposals are intended not to punish vice or reward wvirtue bﬁ%G_
only to reflect the fact that it costs less to deliver 'jJr
convergent traffic than to deliver traffic to numerous, widaﬁyﬂ
dispersed customers. It therefore would apply its proposal#
to the convergent traffic carried by FSPs as well as to nichag:

players. _ S

* Time Warner's Initial Brief, p. 4, footnotes omitted.

** Ibid., p. 5.
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2. Relationship between
Traffic Ratios and Costs

Many CLECs assert that the ILECs have shown neo
relationship between the type cof traffic carried and the co&fﬁi

incurred to terminate it; they insist that "a minute is a

minute, " regardless of the type of traffic being carried.®®
CompTel, for example, cites Bell Atlantic-New York's witnesaﬁﬁ‘
confirmation that it uses the same network facilities for #IQQ 
types of traffic, and e-Spire/Intermedis note the witnesa's’-?i
statement that network components are not related to traffiﬁiff
imbalances.® Bell Atlantic-New York disputes these L
characterizations of its witness's testimony, contending,
among other things, that the use of gimilar facilities, _
referred to by the witness, does not mean the facillcties araiff

identical."! -
MCIW similarly contends that Bell Atlantic-New Yorgﬁ}
failed to show that CLECs' costs are lower than ILECs' hecaggﬁf
they provide service to convergent customers; it cites its @ﬁgj

witness's statement that

virtually all of the CLECs in this case
provided information that, in aggregate,
demonstrates that ISP traffic is being
routed through the same interconnection,
transport, and circuit switching equipment
that all other traffic is being routed
over. [Bell Atlantic-New York] provided
similar testimony stating that, to the
extent that it could identify ISPs
separately frem other end users, calls to
those ISPs are also being routed through
the same interconnection, transport, and
switching equipment and facilities as any
other type of end user call.”

% TRA's Initial Brief, pp. 3-4.

" CompTel's Initial Brief, p. 4, citing Tr. 296, 307, 308;
e-Spire/Intermedia’'s Initial Brief, pp. 6-7, citing i
Tr. 297-298. i

** Bell Atlantic-New York's Reply Brief, p. 15, n. 30.

*Tr. 722, cited in MCIW's Initial Brief, p. 4.
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CTSI gt al. cite in particular what they characterize as Beii
Atlantic-New York's testimony that the length of the loop hxn
nothing to do with the carrier's terminating costs. :
Lightpath, apparently distinguishing full-service CLECs frr:m‘ra“ivj
others, states that "despite extensive testimony filed by b@ﬁ#
incumbent and competitive carriers, no evidence has been e
presented to demonstrate that terminating large volumes of
calls to single customers is more cost effective for full

service, facilities-based providers than terminating other }%
n 6l S

types of traffic.
Several CLECs stress the centrality of the

functional equivalence determination in deciding whether tnﬁﬁf;
rate should be set at the tandem or end-office level or atj §4'
some point in between. ATAT notes our statement in the
Framework Order that functional equivalence does not depend ﬂﬁf
a CLEC's network architecture as long as the CLEC can ’
terminate calls to all customers served by its network through
a single point of interconnectien. Disputing Bell Atlantid&“_;
New York's suggestion that CLECs' use of a gingle-switch  '
network architecture may preovide them efficiencies and lowérﬁﬁ;
costs that would warrant withholding reciprocal compensation: .
at tandem rates, AT&T explains that a CLEC must use the g
singie-switch network architecture in the early stages of
competition until it gains volumes that would warrant the
installation ¢f additional end- office and tandem awitches.ﬁf i
CompTel notes the FCC'a determination that a CLEC is entitlé@ﬁ@'
to a tandem rate in cases where its switch serves a geographﬁﬁf
area comparable to that served by the ILECs tandem switch.   "
MCIW see the functional equivalence doctrine as permitting‘aﬁﬁj
state commission to determine whether a particular CLEC is -
entitled to the tandem rate on the basis of "economically

Tr. 178, cited in CTSI et al.'s Initial Brief, pp. 8-8.
* Lightpath's Initial Brief, p. 2.

““ ATET's Initial Brief, p. 8.
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CASE 95-C-0529
relevant considerations, mainly the geographic coverage that

the CLEC's switch supports™® instead of on the basis of sucn. '
irrelevant considerations as traffic ratiocs., Lightpath arguék
that its system meets both the FCC's geographic area standarvy’
and our single point of interconnecticn standard and that iﬁgf
consequent tandem functionality is not vitiated by the fact ”
that it serves some convergent customers, It asgerts that

once a CLEC has made the necessary investment
to build out a full facilities-based network
that meets the commissions' (i.e., PCC's and
2SC's]! definitions of tandem functionality,
it is entitled to be compensated for its
costs using tandem switching as a proxy.
Thus, a CLEC's right to receive tandem
termination rates is based on the overall
functionality of the switch with respect to
calls and all customers served by the CLEC's
switch, and not on the characteristics of a
particular call or type of traffic.%

In response, CPB maintains that tandem functionaligy.
is not needed to terminate calls to a small number of largesfhi
volume customers and that such customers can be served usinw@ﬂ
high-capacity facilities having a lower cost-per~-minute tham_-ié_‘::
the low-capacity facilities used to serve a large number of\ﬂ&i
widely dispersed customers. It urges us to reflect these éq%%?
differences in the reciprocal compensation rates applicableﬂ@§ 
traffic terminated to large-volume customers. Frontier . ;
asserts that these differences mean that a lower compenaatigg§;
rate for this type of traffic would be consistent with the e
federal requirements, and it points to Time Warner's -
recognition of cost differences between convergent and othefy}é

traffic.

¥ MCIW's Initial Brief, p. 5.

® Lightpath's Initial Brief, pp. 14=15 {(emphasis in original. ;




CASE 99-C-0529
3. QOther Cost-Related Issuess

Several CLECs argue that the cost calculus should
recognize the fact ILECs avoid costs when CLECS terminate .
traffic that they originate. AT&T states, for example, that -

(Bell Atlantic-New York's] own TELRIC costs
form the basis for the existing rates, 1If
[Bell Atlantic=New York] terminates less
in- bound ISP traffic because such traffic
ilg terminated instead by CLECs, (Bell
Atlantic-New York]} saved the costs of
delivering such traffic. As long as such
costs are appropriately calculated, [Bell
Atlantic-New York] suffers no loss and
cannot complain that an "imbalance” in
traffic or payments represents a basis for
altering rates.

TRA adds that the ILEC's retail rates recover termination

costs and that allowing an ILEC to avoid responsibility for
those costs, by delivering traffic to a CLEC for termination: .
without paying full compensation, would unjustly enrich the '::

ILEC and represent "a classic monopoly abuse of the ILEC's
nés

customers.
I Some CLEC's respond to Bell Atlantic=-New York's -
concern that its reciprocal compensation payments exceed thHiE&
revenues it receives from end-users that place calls to ISP&“”h

CTSI et al., for example, note that any averaged rate o
structure contemplates customers that generate more costs tn#ﬁx
revenues being offset by others that generate more revenues -,
than costs; that if Bell Atlantic=New York's residential o
retail rate is inadequate, it should be examined elseuhere:‘*;?
that dial-up access to the Internet generates other sources‘§§f
revenues for an ILEC, such as additional lines and vertical\fﬁ?
features; and that the existence of Bell Atlantic-New York's .
own ISP (Bell Atlantic.net) suggests that its end-user rate

24

structure supports dial-up accass to 18Ps, for if it did noc@ﬂﬁ

 AT&T's Initial Brief, p. 7.

TRA's Initial Brief, pp. 4-5.
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CASE 99-C-D529 ‘
its provision of a competitive ISP service would be unlawfu.ly

subsidized by its monopoly ratepayers.® Lightpath argues thit
any mismatch between revenues from calls with long holding =
times and the costs of carrying those calls should not be iﬂ
solved through adjustments to reciprocal compensation: to dm
so, it says, would force CLECS to subsidize calls with long
holding times originated by ILECs.

Finally, several CLECS, including Global NAPs,
assert that even if it made more sense to recover ISP

termination costs through carrier access charges (on the
premise that ISPs are analogous to carriers rather than finalh
destinations Ffor traffic), doing s¢ is precluded. The only:. it
way to recover those costs, accordingly, is through rec1pra¢@i

Ve

compensation.

4. Legal and Procedural Points
Lightpath, among others, contends that the existing:
reciprocal compensation framework is legally binding for lofff
(i.e., for purposes of this case, non-ISP) traffic, pointidﬂﬁy
to the doctrine of functional equivalence as determinative.' j
Bell Atlantic-New York does not really dispute that point, iy?]
though it takes a very different view of what "functional H”'
equivalence” entails. CTSI et al. cite the provision of tha
FCC's rules that prohibit an ILEC from charging a CLEC elemanr
rates that "vary on the basis of the class of customers serv ﬂf
by the requesting carrier, or ¢n the type of service that th
requesting carrier purchasing such elements uses them to  W“_
provide."® Bell Atlantic-New York responds that it is 1}“
proposing to distinguish among types of traffig, not types Qf
customer,® and that such distinetions are clearly permitted,
as evidenced by the authorization to apply different rates i -

€ CTSI et al.'s Initial Brief, pp. 25-26.

® 47 C.F.R. §51.503(c).

2 The exception is for ISP customers, no longer subject tao thﬁ‘
FCC's rule. ‘




CASE 99-C-=-0529
tandem-routed and end-office-routed traffic.

In addition, Lightpath, CTSI et al., and others -
assert that regardless of what may otherwise be decided in ';ﬂ
this case, existing interconnection agreements should prevaiif
at least until the ends of their terms. ‘  §

Ball Atlantic-New York responds that its proposal$; H
should be incorporated into existing agreements only to tha:“j'

extent those agreements, by their own terms, require or allid.
that incorporation. The propesals, in its view, should guila
interconnection negotiations, be incorporated in LEC tariffs
and be applied in resolving disputes, but should not alter x
existing agreements. i
On a more specific matter, Bell Atlantic-New York' "
observed in its initial brief that "egreements already in ;
force should be interpreted in accordance with normal
principles of contract interpretation.””®
in the Chatline Proceeding, it went on to assert that those

Citing its commen 

agreements, properly interpreted, would not provide for intg

carrier compensation for Internet traffic, presumably becaust

such traffic does not "terminate" on the receiving carrier'y:

’ network (consistent with the FCC's finding in its ISP Rulingj:
In its reply brief, Lightpath strongly disputes that readLnéah

insisting its agreement with Bell Atlantic¢~New York was R

intended to include Internet traffic, and it asks us to j

clarify that Bell Atlantic=New York must continue to honor Lrp‘

contractual agreements until they expire.™

Positions of State Agencies
1. CPB

CPB attributes traffic imbalances to multiple _
factors: like the CLECS, it sees the imbalances as resulting
from the ILECs' failure to open markets adequately and from ....°

’® Bell Atlantic-New York's Initial Brief, p. 5.

! This spec1f1c issue, along with others, is resolved below,-
in the "Discussion and Conclusions™ section. s
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CASE 99-C-0529
the CLECs' own logical business plans; but, like the ILECs, it

also assigns a role to the incentives provided by the
reciprocal compensation structure. It suggests that excessﬁﬁa
reciprocal compensation rates artificially discourage 3
competition for customers that originate telephone calls, augn
as residential and small business customers, and it therefog%;"
sees a need to adjust the existing system while still .
providing compensation for all call termination. (Its :
proposal is described in detail below.) To ensure, howeve;;i:ﬁ
that the traffic imbalances that are dealt with by its o
proposal do not result from the ILECs' failure to open theimﬁf
markets to CLECs, it would defer application of its remedy
until the ILECs' local market is fully open to competltlon _
In response, Bell Atlantic-New York argues that lf"”
the market is not yet fully open (a premise it rejects) o
continuing to make niche markets artificially attractive wiigéz
work against the development of local competition, not in  "*
favor of it. And even if its actions prevented CLECs from . -
maturing to tandem functionality (another premise it rejectsy, -
that would be no reason to provide reciprocal compenaation‘aﬁff
above-cost levels. AT&LT, citing CPB's statement that "one  :_
reason for the current imbalance in the exchange of trafficﬂﬂi?
between ILECs and CLECs is that ILECS' local markets are nct -
yet open to competition,” asserts that "as recognlzed by Lhe
CPB, the real reason for the current imbalance in traffic o
flows is that [Bell Atlantic-New York] has not yet opened the -
local market to broad based competition."’® -

" CPB's Initial Brief, p. 19.

" I1d.; ATST's Reply Brief, p. 8 (emphasis supplied in both
quotations)
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CASE 95-C-05298
2. The Attorney General

As noted, the Attorney General emphasizes the nesi

to avoid any steps that would impede widely available Internﬁi

access.

SPECIFIC PROPOSALS
Bell Atlantic=New York's Proposals

1. Exclusion of Vertical Feature Costs S
Bell Atlantic-New York proposes to exclude from thézﬁ

Phase 1 switching costs on the basis of which reciprocal s
compensation rates are set all costs associated with "vertiﬁ@i
features,” such as call waiting, which are not used in the‘ffﬂ
simple routing and delivery of traffic. Acknowledging thact
the amount to be excluded cannot be determined on the basia w?
the record in Phase 1 of the First Network Elements s
Proceeding, it suggests a reduction of 30%, subject to true- ﬁﬂf
following a closer examination of the issue in the Second _1.
Network Elements Proceeding. Characterizing the proposal a%%ﬁi
"modest” one that "has been inexplicably controversial,"’* |
suggests that parties opposing it have misunderstood the .
purpose of the Phase 1 studies, which were concerned with .
switching costs in general and not their relationship to '

i

intercarrier compensation rates, in connection with which
disaggregation of switching costs into "originating" and
"terminating"” components is warranted. S
Several CLECs, including AT4T, Lightpath, and Globad -
NAPs, suggest that the vertical features proposal, which .
applies to all traffic, not only to large-volume traffic to - -
single customers, is beyond the scope of this case and may mﬁJﬂ
should be examined elsewhera. Lightpath and CTSI et al. .
assert as well that Bell Atlantic-New York has offered no
support for its proposal, either to show that vertical
features are not used in call termination or to show that thai 
30% adjustment is a reasonable place holder pending further gi;ﬁ

" Bell-Atlantic-New York's Initial Brief, p. 17.
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CASE 99~C-0529
inguiry in the Second Network Elements Proceeding.

Some CLECs question the motivation for Bell
Atlantic-New York's proposal. CTSI et al. suggest that Bel} - .

Atlantic-New York is contriving to remove these costs from -
reciprocal compensation (so it will pay less) while leav1ngd '
them in network element rates (so it will receive more).

Global NAPs suggests that Bell Atlantic-New York has becomeﬁ, 
concerned that reciprocal compensation rates may be too higﬁ@ﬁ;
only in light of its realization that it will have to pay ‘;?‘”
compensation, not merely receive it. It sees this as a :
benefit of the present system's imposition on Bell Atlantitz.-aﬁ,'f':"i
New York of competitive pressures to establish the lowest v
™ Frontier, in its reply ?”

reasconable call termination rate.
brief, accepts that challenge and urges reduction of the rabﬂL

te zero, that is, its replacement by bill-and-keep.

2. Non-ISP Convergent Traffic R

Bell Atlantic-New York proposes to allow Meet ‘;;Tj

Point B (tandem-rate) reciprocal compensation to be charged L£{
"only when traffic is being delivered or terminated ‘Eﬂﬂ
{a) through a tandem point of interconnection, or (b) throu@%f?
facilities that are 'functionally equivalent' to a tandem. ;}ﬁ;
This rule should be applied symmetrically to all carriers, R
both CLECs and incumbents. It would call for different ‘ﬁjj
results, however, depending upon the type of network -
architecture used by the carrier in question."’® More ;
specifically, a CLEC would be paid tandem-rate reciprocal ifﬂ
compensation if, like Bell Atlantic-New York itself, it {J?
installed one or more tandem switches, used them to provide zn’
actual tandem functionality, and cffered other carriers the]u;?
option of interconnecting either at the tandem or at the end. ..

office. In addition, tandem rate compensation would be pai@!pﬁ

* Global NAPs' Initial Brief, p. 2, n. 3.

° Bell Atlantic-New York's Initial Brief, p. 20 (emphasis in«
original, footnote omitted).
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to a CLEC that did not use tandem switching but whose

facilities were nevertheless functionally equivalent to a
tandem switch. As the wording of its proposal suggests, Bei)
Atlantic-New York sees it as consistent with the doctrines_Q%*
functional equivalence and symmetry, properly understood. ffﬁF
Bell Atlantic-New York's view, however, the functional o
equivalence test cannot be met for large volume one-way
traffic. ‘

The claim of functional equivalence for a tandemless.
network is based on the premise that long loops, SONET ringaj%}
and other facilities take the place of the tandem and proviﬁéﬁf
similar functionality. But Bell Atlantic¢c-New York maintainsF@;j
that such wide area functionality need not be used in o
delivering traffic to a small number of large volume customer#
(in contrast to a widely dispersed base including SUbstantld%f‘
numbers of small customers). In the former instance, the J
delivering carrier can use high capacity facilities having;afﬂ
lower per-minute cost than the voice grade facllities needeqfif
to deliver traffic to a widely dispersed group of customers.
In addition, Bell Atlantic-New York cites Gleobal NAPs' =
witness's statement that ISP-bound traffic makes more T
efficient use of switchlng and trangport capacity than doea_Vif
conventional voice telephony.’ Beyond these factors, Bell .
Atlantic=-New York continues, delivery of traffic to a small . i
number of large volume customers permits a carrier to avoid -
the costs associated with substantial numbers of idle
distribution facilities.

To show that its proposal is congistent with the
FCC's rule, Bell Atlantic-New York points to the rule’s ‘
statement that a CLEC is entitled to tandem interconnection‘;x
rates when its switch "serves a geographic area comparable ?m'”
the area served by the incumbent ILEC's tandem switeh"®; and ﬁ.

” Ibid., p. 24, citing Tr. 649. (Bell Atlantic-New York
;;gefs to the witness as Cablevision's rather than Global
3'.)

™ 47 C.F.R. §51.711(a) (3) (emphasis supplied).
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CASE 98-C-0528
it maintains that "'serving' an area does not merely entail

delivering traffic to a few customers located within that

area, no matter how large it may be.""

It may be significani
in this regard that AT&T refers to the FCC's standard not a§ .
"functional equivalence, ™" which it attributes only to our |
Framework Order, but as "geographic egquivalence,” perhaps
intending in this way to counter Bell Atlantic-New York's
multi-faceted view (comprising nature of service as well as
geography) of functional equivalence.

Recognizing that start-up CLECS will use fewer
switches and an extended _oop distribution architecture as thl
functional equivalent of a mature ILEC network using tandemﬂ.
Bell Atlantic-New York nevertheless contrasts a start-up CLEMMf
intending to be a full service provider with one targeting |
large volume convergent customers. It asserts that the foxmurf
will necessarily install more extensive and less eff1c1ently
used facilities and will eventually be required to install
tandem switching as its network begins to resemble that of‘é]m’
mature ILEC; the niche player, in contrast, will not be
required to make these investments. And even if the niche
player changed its strategy and began to seek a general o
customer base, the portion of its network designed to serve
convergent customers would remain more efficient. _‘

Further reducing the cost ©f serving large-volume “ 1
convergent customers, Bell Atlantic-New York argues, is the';“ 
ability to use shorter connections between the CLEC switch anﬁf
the customer, perhaps even reducing that distance to zero |
through c¢ollocation. !

To translate the foregoing analysis into rates, Bakl ?
Atlantic-New York would use traffic ratios as a measure of o
functional egquivalence: a high ratio would be taken to impL#Eﬁ
that the CLEC was serving a high proportion of convergent
customers; a ratio close to one would suggest that the CLEC,'{Q;
like Bell Atlantic-New York, itself, was serving a -

” Bell Atlantic-New York's Reply Brief, Pp. 12-13.
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CASE 99-C-0529 .
representative distribution of customers. It proposes a ratin

of 2:1 as the dividing line: Meet Point A (end-office) ratug.
would apply where the ratio was 2:1 or greater; Meet Point A
(tandem) rates would apply only where the ratio was less thag
2:1. The proposal would apply to all types of convergent
traffic, not merely that directed to the Internet. In Bell =
Atlantic~New York's view, reference to the traffic imbalanc&;!
is reasonable because such an imbalance can arise only if oﬁgf-
carrier is serving customers that receive more traffic than;T{ 
they originate; and it entails little administrative cost,  ”;
since traffic flows in each direction are already billed. T
regards the 2:1 threshold as generous, since, in principlep'&ﬂ‘
would be reasonable to charge the lower rate for all traffiﬁfﬁ-
in excess of a 1:1 ratio." e
Finally, Bell Atlantic-New York denies that its v
proposal unfairly penalizes CLECs; it applies, it says, n0t ﬁ5v
particular carriers but to particular traffi¢. A CLEC servfﬁﬁf?
that type of traffic would receive the end-office rate; a CL&§ j
serving a broader and more dispersed group of customers migh?ﬁJ
receive the tandem rate. Bell Atlantic=New York characterln%ﬁﬁ;‘
its proposal not as a penalty imposed on CLECs that focus .
their efforts on ISP customers, but as a means of insuring
that they are not rewarded by being over compensated for th&g;l:
efforcs., oR

As already suggested, CLECs take the position that ..
Bell Atlantic-New York's understanding of functional o
equivalence vioclates the FCC's rule. CTSI et al.. for
example, dispute the premise that a CLEC could receive the
tandem rate only if it served thousands of customers within
the pertinent geographic area. They assert that "if a CLEng §_
has facilities in place that provide tandem switch E
functionality capable of serving many customers in a o
geographic area comparable to that served by [Bell Atlantic~‘hﬂ‘
New York's] tandem switch, that is sufficient. Nothing mor&g?«

* Bell Atlantic-New York's Reply Brief, p. 17.
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1s required under the FCC's test."" 1In addition, they

complain Bell Atlantic~New York is proposing to charge CLECH:-
different rates on the basis of the types of customers they .
serve, contrary to the FCC's rules.’® Lightpath maintains tie
efficiencies CLECs allegedly enjoy on account of serving a T
small number of large customers have no applicatiocn to full'ﬂ
service providers, whose networks are built to serve a wide‘t
customer base, even if they serve ISPs as well.?® Global NAE@I
meanwhile, maintains that the number of customers served bykJF
the CLEC has no bearing on whether it meets the functional
equivalence standard. Beyond that, it contends a CLEC can-'If‘
"serve" a wide geographic area by allowing its customers tq‘ﬁF 
collccate with it, even without constructing a fiber netwofﬁﬂf“
traversing the area: "a CLEC may 'serve' a wide geographic .+
area. . . by incurring the costs associated with allowing itﬁi;

customers that need to receive calls from such an area to -
collocate at [its] switch, by incurring the costs associatedﬁjg
with deploying physical facilities to customer locations in)ﬂfﬂ
different local calling areas throughout the LATA, or some“q"
combination of both."** It warns against penalizing the
smallestland newest CLECs or motivating them to sign up a
handful of customers in diverse locations merely to qualify
for the tandem rate.

CLECs also challenge Bell Atlantic-New York's use
a 2:1 ratio as the demarcation point between the two rates,r}wz
claiming it has shewn no link between that traffic ratioc and
CLECs termination costs. CTSI et al. cite a Maryland SR
proceeding in which Bell Atlantic¢c-Maryland's counsel ﬂ f“
acknowledged the ratio was "arbitrary."™® Lightpath similarly

“ cTSI et al.'s Reply Brief, p. 9.
247 c.F.R., §51.503(¢).

" Lightpath's Reply Brief, pp. 4-5.

“ Global NAPs' Reply Brief, p. 14.

" CTSI gt al.'s Reply Brief, p, 7, citing Complaint of MFS
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CASE 99-C-0529
sees no factual support for the 2:1 ratio, disputing whart L

characterizes as Bell Atlantic-New York's view that "the
interests of full-service, facilities-based CLECs are
accommodated by its ratio approach."*® It reiterates the cla4m
that its switches serve an area at least as large as that ;
served by a typical Bell Atlantic-New York tandem and that 1,€_
Bell Atlantic-New York can reach all its customers through aff
single point of interconnection; it therefore sees itself as%!”
meeting our test of tandem functionality as well as the FCCJéQg

regardless of its traffic ratio.
Finally, MCIW pursues a somewhat different line oﬁ'f;
reasoning, arguing that Bell Atlantic-New York's proposal '  
would, in effect, improperly force CLECs to install tandem . ¥.
switches and build inefficient networks simply to satisfy B&L%ﬁ
Atlantic-New York's requirements. i

3. ISP Traffic

Given the flexibility afforded the states by the
FCC's determination that Internet traffic is exempt from
reciprocal compensation, Bell Atlantic-New York argues thatiﬂﬁf
would be justified in setting compensation for that trafficEQ#f
zero. It cites in this regard the Massachusetts decision, J"i
noted above, that declined tc mandate payment of reciprocal€ ?V
compensation for Internet traffic and left it to the partie§? Q

to negotiate their own arrangements; it asserts that the Neﬂﬁf
Jersey Commission recently reached a similar conclusion.
Should we decline to take so drastic a step, Bell Atlantic- Nﬁw;f
York would recommend a rate equal to what it terms "direct -
variable costs." 5
In support of its zero-compensation proposal, Bellg f
Atlantic-New York contends that, in principle, ISPs are A
interstate carriers who should pay carrier access charges.

Intelenet of Maryland Against Bell Atlanti¢c of Maryland,
fz;e No. 8731, Hearing Proceedings (April 14, 1809) T:.

* Lightpath's Reply Brief, p. 6.
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Because the FCC has exempted them from access charges,

however, both the originating and terminating LECs are
undercompensated. Asserting, with illustrations, that Bell
Atlantic-New York's revenues from its customers who place o
calls to ISPs tend to be below cost, it argues that requlrlﬁﬁl
it to pay intercarrier compensation to the terminating carrier
makes a bad situation worse and requires "ILECs [to] remit . gy
CLECs revenues that they never receive"; it would be bettmné“'
in its view "for the Commissjon to restrict both LECs to thﬁﬂ?}
local exchange revenues each receives from its customer (1nfﬁN
the case of the originating LEC, the local charges the
Internet user pays; in the case of the LEC delivering the cqﬁ¢‘
to the ISP, the local charge the ISP pays). This proposal l%&;
competitively neutral as between the two involved LECs."™ S
Bell Atlantic-New York regards a zero rate as further

justified by the abusive tactics of those CLECs using ISP
traffic to generate reciprocal compensation revenuae streamsgﬂf'
as discussed earlier. Noting the claim that CLECs' g
termination of calls enables ILECs to avoid the cost of
rermination, Bell Atlantic-New York contends that Lntercarrmeg,
compensation is not based on avoided costs; it is designed Lu'

compensate the terminating carrier for the costs it ineurs.
Bell Atlantic-New York's alternative proposal for f?
ISP traffic would take the current Meet Point A and Meet Pomﬁﬁ“
B rate levels (reduced to eliminate vertical feature costs 1ﬂf*
accordance with its first proposal) and adjust them to :emoﬁgf
investment costs (depreciation and return) and joint and ‘:
commeon costs, all of which are included in the TELRIC analyéﬁ”ﬁ
that forms the basis for the existing rates. (It denies such *
rates would be confiscatory, inasmuch as the CLEC could o
recover its costs from its ISP customer.} The precise rata,fI 
levels would be determined in the Second Network Elements .

7 Bell Atlantic-New York's Reply Brief, p. 20.

* Boll Atlantic-New York's Initial Brief, p. 36 (emphasis in’
original). _ ‘
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Proceeding, but Bell Atlantlc-New York suggests interim ratuﬁ

based on the record of the First Network Elements Proceediriy.
Noting that CLECs have argued that reduced compensation ratgs
for Internet traffic would deter Internet growth, Bell '
Atlantic-New York asserts that ISPs already benefit from th&if
exemption from interstate access charges, and it cites the
Massachusetts Commission's observations that the Internet 13
powerful enough to stand on its own and that eliminating thea-
subsidies produged by regulatory distortion would encourage fﬁ
efficient investment in Internet and other technology. b
Administering these proposals would reguire a meaﬂﬁfﬁ
to identify Internet traffic, and Bell Atlantic-New York, i
consistent with its view of burden of proof in this case,
would impose the burden of identifying the traffic on the 3
CLEC. In the absence of a showing by the CLEC, Bell Atlant¢Qﬁ;
New York would presume all convergent traffic (i.e., all | 5
traffic in excess of its proposed 2:1 ratio discussed in théi;
previous section) to be Internet traffic. '
CLECs press various arguments in response. K
e.spire/Intermedia dispute the premise that states are freejﬁ@[
set below-TELRIC rates for ISP traffic, contending that the:‘ﬁg
FCC ISP Ruling granted them, until a final federal rule is o

promulgacted, only "the authority under section 252 of the

[1996] Act to determine intercarrier compensation rates for'

ISP-bound traffic."*® In its view, the reference to §252 7

requires TELRIC-based rates for ISP traffic. CTSI et al. and
Global NAPs dispute Bell Atlantic-New York's reference to thi':
Massachusetts ISP decision, the former noting that the :
portions it relies on are disputed dicta and the latter c;tiwgy
the many states that, in contrast t¢o Massachuasetts (and, mon'
recently New Jersey), have held ISPs to be no different froﬁjg

other calls with regard to reciprocal compensation. CTSI gt & °
al. also note the FCC's statement in its ISP ruling that CLE&$ 

> e.spire/Intermedia's Initial Brief, p. 11, citing the FCC -
ISP Ruling, %25 (emphasis supplied). -
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incur costs to deliver ISP traffic and that some compensatiap

is warranted to enable them to racover those costs.® _
Global NAPs disputes the relevance of Bell Atlantli-
New York's allegations that it fails to recover its costs oi
originating ISP-bound calls, arguing that they are no |
different in this regard from all other local calls with
longer-than-average holding times. 1In its view, the only
pertinent question i1s whether local calling revenues overalhﬁ
suffice to recover the costs of local calling; it charges tn@ﬁ
Bell Atlantic-New York would have “CLECs . . . made into .
indentured servants for Bell AtlanticeNew York's end-users ‘7
who, after all, are the source of both the costs and the
revenues at issue here."® (Bell Atlantic-New York maintainmfﬂ
however, that its local calling rates were set before the ?ﬁJ
advent of the Internet and are now capped under its e
Performance Regulation Plan.) Global NAPs argues as well thaL
if all CLECs that served ISP customers disappeared, Bell
Atlantic-New York's costs would increase by more than it wqﬂﬁq
save by avoiding reciprocal compensation payments, for it f_‘
would have to augment its own network to complete the calls i
directed to ISPs. Bell Atlantic-New York's proposal therefaéaf

® pcc ISP Ruling, 129,

* Global NAPs' Reply Brief, p. 15. Global NAPs supports
reciprocal compensation in part on the premise that local
calling is "sent paid," that is, the originating carrier i4
to collect from the end-user revenues adequate to deliver
the call to its destination. 1I1f a different carrier '
terminates that call, those revenues should be shared so th&f
terminating carrier can recover its costs. (Global NAPa'.ﬁ
Initial Brief, pp. 3-4.) BA takes the view that any such ,
sharing, if applied pro rata (on the basis of each carrler‘w
costs) to existing originating revenues would produce N
reciprocal compensation payments below current end-office ﬁ?
rates. It therefore regards Global NAPs reasoning as ‘
suggesting a remedy that, while not a substitute for its nun‘
proposal, "at least would eliminate the absurd and anti-
competitive requirement that originating ILECs remit to _
CLECs revenues that they never receive and that are below .
the originating ILECs' costs." (Bell Atlantic-New York's
Reply Brief, p. 20.)

-g§5-
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would grant Bell Atlantic-New York a windfall by permitting 1h

to continue to avoid those costs while freeing it of any (oi"
most) of its reciprocal compensation obligation. i
Finally, the Attorney General asserts that by ?:
entering the market for ISP-bound traffic, CLECs have R
contributed to the greater availability of Internet access”ﬁé%l
end-users. He suggests that "changing or abandoning
reciprocal compensation for ISP-bound traffic could have tha,fi'
detrimental effect of limiting consumer choice in securing '

R
internet access, and increasing the price of such service, :
which in turn might limit the number of New York consumers w&
can avail themselves of internet access. The Commission

should avaid this result."®

2 Attorney General's Reply Brief, p. 6.
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4. Geographically Relevant
Interconnection Points

ISPs often ask their local exchange carriers to e
assign them "virtual local numbers,” i,e., numbers associated@
with each of the local calling areas in which their customarﬁﬁ‘
might be located regardless of whether the ISP itself or theﬂf‘
carrier serving it has facilities in those areas. The ISPs dfj
so to make 1T convenient and cheap for their customers to “1
place calls with long holding times to them. Bell AtlantiC‘fh;
New York contends that these arrangements, though not  ”
unlawful, can result in the carrier serving the ISP pasSi“G,gﬁ 
to another carrier--usually the originating ILEC--the cost d"“'

transporting the virtual local call from the ISP's customer'
local calling area to the area in which the I8P is physically”
located. For example, if a call is originated on Bell e
Atlantic-New York's network and directed to an ISP served by'aﬁﬁ
CLEC, and the CLEC declines to provide Bell Atlantic-New Yor&ﬁ5ﬁ
a point of interconnection (POI) within the originating loca "
calling area, Bell Atlantic-New York must carry the call (an:
install the facilities needed to do so) to the local area ;n
which the CLEC has a POl even though Bell Atlantic-New York . .

"receives only local usage rates from the originating end u;ggf
and nothing at all from either the CLEC or the ISP. (Indeedpf =
far from being compensated by the CLEC for transporting its .
call, [Bell Atlantic-New York] is actually required to pay tF‘
CLEC intercarrier compensation for the privilege of
transporting its interexchange call for free, and is being
prevented by the CLEC's numbexring practices from being
compensated by its end user through toll charges.)"®

To remedy the situation, Bell Atlantic-New York

requests that all LECs be required to establish, upon the

* Bell Atlantic-New York's Initial Brief, p. 44 (emphasis in:
original). Bell Atlantic-New York adds that no such P
unfairness is imposed in the converse situation where a CLEﬂ“
hands a call off to Bell Atlantic-New York for termlnatlon.

inasmuch as Bell Atlantic-New York offers CLECs a POI at
each of its switches.
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request of any interconnected LEC, a geographically relevant |
interconnection point (GRIP) in every rate center in which 1L”
assigns telephone numbers, unless the interconnecting carrlqaq
negotiate alternative arrangements. The requirement would

L]

apply to all interconnections; but Bell Atlantic-New York . $
nonetheless considers it proper to consider the matter in tihia.
proceeding, inasmuch as the underlying problems typically ‘_“L
arise in connection with delivery ¢f ISP and other convergaﬁtr

traffic. The requirement could be fulfilled either by

astablishing an actual physical POl or by purchasing dedicaﬁfi
transport from Bell Atlantic-New York at approved rates, 8
thereby avoiding the alleged need for CLECs to deploy :
uneconomic new transport facilities in order to satisfy the
GRIP requirement.
NYSTA, perceiving a related problem, objects moreﬁ;&
generally to the use of virtual local numbers. 1In its viewéﬁ?
they improperly convert what should be a toll call into a ’ ‘
local call, thereby denying LECs and inter=exchange carrierﬁﬁﬁf
the toll and access charges that would be associated with ai,ﬂ
toll call. NYSTA would regard the location of the end-useri§E .
requesting the NXX code (and not, as in the GRIPs proposal, 7 <,
the location of the POI} as determining whether to treat thé{lg
call as local or toll. CTSI et al. respond that the general .
matter of virtual NXX codes is beyond the scope of this :
proceeding and that, in any event, Bell Atlantic-New York h&ﬂﬁ
acknowledged that their use is lawful. i
CPB objects to the GRIPs proposal on the ¢grounds
that it would require CLECS to undertake substantial
investments in areas where they have few customers, U
frustrating the development of efficient CLEC networks. It . '
nevertheless observes that Bell Atlantic-New York's underlyivqﬁ"
"% and it suggests a more efficient Wﬂ?-
to deal with it would be to allow Bell Atlantic-New York to f”“

i
charge a TELRIC=based per-mile fee for any additienal trunklﬂgr,

concern “appears valid,

* CPB's Initial Brief, p. 22.
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costas Bell Atlantic~New York incurs to deliver the calls ar

issue to CLECs. Taking strikingly different views of CPB's -
position, AT&T responds by asserting that CPB joins it in
regarding the GRIPs proposal as anti-competitive and
inefficient; Bell Atlantic-New York says "the statutory
representative of the State's consumers" recognizes the _
problem Bell Atlantic-New York raises and "offers a soluticﬁfi
not inconsistent with {[Bell Atlantic-New York's own]  _
proposal."® It adds that the rates contemplated by CPB aré'ﬁﬁ?
the interoffice transport rates set in the First Network o
Elements Proceeding. ‘
Several CLECs object atrenuously to both GRIPs anﬂfﬁﬂ
the mileage-fee alternative. Global NAPs sees them as effcxﬁ3f
to undermine the pro-competitive regime established by the o
1996 Act, which offsets the ILECs' market advantages by
allowing CLECs to decide whether to interconnect at one poxﬁﬁﬁﬁ
or many, denying that choice t¢o the ILECs (meaning that an - ;jﬁ
ILEC can be required to deliver all traffic to a single poin?ﬁj
designated by the CLEC), and forbidding an ILEC to charge a,; ;
CLEC for the privilege of receiving its traffie, Meanwhile,f:7
Bell Atlantic~New York is obligated to deliver to a CLEC '  )
traffic originated by its own customers and directed %o theﬁjﬂf
CLEC's customers, and it cannot complain of the costs of inﬁQ?
so (though it is free, Global NAPs suggests, to charge its ;fﬁf
end-users a rate that covers those costs)}. Global NAPs (anﬂflf
other CLECs) add that the cost of transporting traffic is, iﬁfﬁ
any event, modest; Bell Atlantic-New York acknowledges that: r
transport costs are insensitive to distance but contends ititﬂi
incurs fixed costs in delivering the traffic over dedicated!ﬂfﬁ

trunks,

* AT4T's Reply Brief, p. 11, Bell Atlantic-New York's Reply '
Brief, p. 21. . y
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frontier's Proposals®
1. Internet Traffic :
Citing the flexibility afforded the states with :
regard to Internet traffic by the recent FCC decision and tméi-
absence of any "basis in law or policy to require ILECs cc‘_if
subsidize ISPs by allowing ISPS to water at the reciprocal '
compensation trough,”” Frentier proposes that there be no‘rf 1
reciprocal compensation for traffic to ISPs on any network aéﬁ
that such traffic be handled on a bill-and-keep basis. Beyé&@L
that, it urges us to prohibit the discriminatory offering Qﬁﬁff
discounted local exchange services to ISPs on the basis of '
their incoming traffic patterns as well as the discriminatd .
sharing of reciprocal compensation payments between carrief$¢"'
and ISPs. L

Should we reject this primary proposal, Frontier _
would recommend compensation for Internet traffic priced at
the ILECs "incremental (TELRIC) tandem switching cost.”® &:
further alternative, Frontier suggests that where the incomiﬂg{
to outgoing traffic ratio is 2:1 or greater for three JTW 
successive months, reciprocal compensation be reduced to tﬁ%}”f
tandem switching rate (as defined in the preceding footnoté!ﬁﬂj
until the ratio has dropped below 2:1 for three successive :‘f

months.

* Relatively few parties respond specifically to Frontier, ¢
the arguments directed at Bell Atlantic-New York's propoai
for the most part apply to Frontier's as well. Accoerding]l
no specific responses are reported in this gection; but it
should not be inferred that Frontier's proposals are
unopposed.

* Frontier's Initial Brief, p. 8.

** As already suggested, Frontier seems to be referring here.:up
the narrowly defined tandem switching cost itself, thereby.
intending to exclude the trunking, trunk pert, and end v
office switch usage components of, for example, Bell |
Atlantic-New York's Meet Point B (tandem) rate; because of i .
efficiencies of scale, per-unit tandem switch usage, so 5
limited, is less costly than per-unit aend-office switeh
usage. This accounts for Frontier's reference to tandem .-
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2. Other Convergent Traffic
- Refusing to concede as a legal matter that we are
obligated to set reciprocal compensation ratea for convergenﬁ
traffic on the basis of the ILEC's costs, Frontier urges us?ﬁ&
do so on the basis of the CLECs costs, reduced by the monthiyfV
revenues paid by the ISP to the CLEC for inecoming traffic. E
(The premise of that reduction appears to be that the rates
paid by a customer, including an ISP, are intended to cover*tw
both incoming and outgoing calling. Because an ISP imposes ﬁ@‘
costs related to outgoling traffic, the full amount of its it
payment defrays the termination costs that reciprocal
compensation is also intended to cover.)

Should we nevertheless continue to use the ILEC's " .
¢osts as the baslis for recipreocal compensation, Frontier uou@ﬁ3
set the rate at the ILEC's tandem switching costs (once agaiﬁiﬁ
as defined above), on the premise that when a CLEC terminatégf
traffic to a convergent customer's platform, the CLEC switchﬂy
is acting as a tandem: it receives traffic¢ only from other ;?
switches and terminates the traffic using large trunk-side ﬂﬂ3
connections. Frontier regards these as the hallmarks of "‘
tandem, not end-office switching and it sees "no reason forfﬂf
the Commission to pretend that the CLEC is performing anything
like the widely-distributed and far-flung end-office switchiﬁﬁg
that the ILEC perferms when terminating small velumes of B
traffic to the thousands of customers and large service
territories served by most ILEC switchea."®

Time Warner's sa

i

cost as a lower rather than a higher figure; it portrays tlia:
higher alternative (analogous to Bell Atlantic~-New York's .=
Meet Point B rate) as "tandem switching plus local L
switching." (Frontier's Reply Brief, p. 1. 8ee also Bell ..’
Atlantic-New York's Reply Brief, p. 11, n. 19.) T

* Frontier's Initial Brief, pp. 10-11.
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Time Warner regards the ideal to be a blended rats

negotiated between the two carriers; by its very nature, a
blended rate, which is adjusted downward as the CLEC's netwaﬁk
evaolves, fully accounts for that evolution and for traffic
flows. Time Warner suggests that "the fact that a CLEC has-%
accepted a blended rate provides solid evidence that it has.
adequately and responsibly built out its network in support qf
its originating traffic and the public switched network. "%
Where a negotiated blended rate does not apply, Tiﬁg'
Warner suggests a framework for dealing with convergent T
traffic that takes account of both the CLEC's network ‘
configuration and its traffic ratico. It distinguishes amoﬁggj:
CLEC networks on the basis of their points of interconnectiﬁ#
with the ILEC, and, for sach level, uses a different trﬂfflsbw
ratio to determine whether the reciprocal compensation rate iw’
to be at the tandem or at the lower, convergent traffic, raug.r

S

CLECs at Level 1, new to 2 LATA, will have only a 35 
single point of interconnection (POI) and their traffic ratlwgf
will likely be out of balance even if they d¢ not serve
primarily convergent customers. Accordingly, reciprocal .
compensation would be at the tandem rate for traffic within ﬂ f
5:1 ratio; traffic above that ratio would be assumed to be '
convergent and the lower, convergent rate would apply. At
Level 2, a CLEC would have three or four points of _
interconnection, and compensation for traffic exchanged at
those POI's would be at the end-office rate, For traffic o
eXchanged at tandems, the tandem rate would apply only where i
there was a traffic ratio less than 10:1; in other instanceﬁ;5“
the convergent rated would apply. Finally, where the CLEC haﬁ'
more than five peints of interconnection (Level 3), the _ “
convergent rate would apply to traffic delivered at a tandemfi”
only when the traffic ratio exceeded 15:1. Time Warner ”;_
suggests that the Level 2 and Level 3 arrangements would appiﬁg

100 Time Warner's Initial Brief, p. 8 (footnote pis

omitted) .
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relatively rarely, since in most of those instances the

carriers would have negotiated a blended rate. _
Time Warner asserts that its proposal is consistehtﬁ
with both state and federal law and with our goal of |
enccuraging competition in the local exchange market. It
reasons that we are free to determine that different proxy
rates may apply to different network configurations, which miy
impose different costs. By taking into account traffic rat;g@
and points of interconnection, Time Warner continues, its L
proposal "alsc promoctes investment in facilities-basad
networks, which ultimately benefits consumers through
increased real competition.”'™ Time Warner stresses that ifj??f
uses the traffic ratios not to directly infer information )
about traffic termination costs but only as a proxy to ;
determine the likellhood that convergent traffic exists. Itﬁif
recognizes the tentative nature of the traffic ratios and
point-¢of-interconnection trigger points used in its proposaﬂ}
and offers to participate in any forum we may wigh to convenggf
to reach consensus on modifications to its proposal. R
Finally, Time Warner objects to any proposed i
reciprecal compensation rate of zero, noting that carrierS'leﬁ'
incur real costs when terminating any type of traffiec. | L
In response, Bell Atlantic-New York "applaud(s] T;ma
Warner's recognition that a problem exists, "% but says the ..
proposal does little to alleviate it. In general, Bell R
Atlantic-New York believes the deployment of multiple o
interconnection points would not affect its showing that ‘
convergent traffic ig less costly to deliver; specifically;%ﬁ#ﬂ'
believes the number of interconnection points used by Time = i
Warner is too low and its traffic exchange ratios too high.

11 Time Warner's Initial Brief, p. 17.

102 Bell Atlantic-New York's Reply Brief, p. 18.

K M —————— il R, s A 1. o .




A . S ——_———  ————a | g -V - g

CASE 99-C-0528%
MCI's Proposal

Although MCI's primary position is to favor

maintenance of the reciprocal compensation status guo, it
suggests that extremely high traffic ratios could be used tg .
trigger an audit, which would then determine whether the o

CLEC's network configuration warranted allowing it to chargh$b
the tandem rate for reciprecal compensation. It suggests thir
a traffic imbalance exceeding 100:1 (including all minutes 3;5'
exchanged, not just local minutes) could trigger such an o
audit.!®® MCI notes that this proposal would be comsistent
with the FCC's rule that allows a state commissien to
determine whether an individual CLEC is entitled to the tanqﬁmj
rate, taking account of economically relevant consideratlona e
primarily the geographic coverage of the CLECs switch.?* It L
would go no further than this, however, in ascribing : |
significance to traffic ratios. E
Time Warner responds that MCI's proposal, like itg
own, uses traffic ratios as a trigger. But it believes tha::
individual audits that would be triggered under MCI's propoa_b
would create uncertainty and impose administrative burdens, . .’
while failing to facilitate low-cost competitive entry. o

103 MCI's Initial Brief, p. 5.

104 47 C.F.R. §51.711.
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CPB's Proposal

CPB reaffirms that reciprocal compensation rates '
should be based on TELRIC and should be symmetrical. In its |

view, however, they also "should be deaveraged to reflect thﬁﬂi
significant differences in the underlying costs of terminat;%ﬂ?
various types of traffie."’™ It cites record evidence!®® that !
termination of traffic to ISPs requires at most a single o
switch instead of the multiple switches required by tandem
functionality and that, in such instances, tandem rate T

Because of the adminlistrative burdens and costs of
determining the functionality associated with the terminatis@ﬁﬂ
of costs to each customer or type of customer for each CLEC,?Jﬁ
CPB proposes, instead, what it characterizes as "a variant mﬁﬁw
the traffic flow imbalance approach proposed by [Bell 'ﬁff
Atlantic-New York] and implicit in questions posed by 7$ﬂ}
staff.“'” It suggests that where a carrier's incoming to 8
outgoing traffic ratio exceeds some threshold, perhaps 5:1,.

elements should not be applicable. _W
|
|

reciprocal compensation would not be set on the basis of ‘fg
tandem functionality unless the carrier could show that it wq@i
providing tandem functionality neotwithstanding its traffic '
ratio. CPB regards traffic imbalance as a suitable proxy féﬁﬂﬁ
identifying tandem functionality because carriers having higﬁ”ﬂ
traffic ratios "serve predominantly ISPs and other large ‘3f4
volume customers, instead of a large number of geographicallﬁgﬂ
dispersed customers. Compensation received by such carriers .
should not include tandem rate elements,™'®

An importantly distinguishing feature of CPBs
propesal is that it would not use traffic imbalance to

108 CPB's Initial Brief, p. 17.

106 Ibid., p. 16, citing Tr. 199-200. See also Tr. 180i .
to the effect that CLECs commonly use a single-switch o
architecture.

107 CPB's Initial Brief, p. 18.
108
id.
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CASE 99-C-0529
determine the reciprocal compensation rate until the ILEC's ‘'

local market was fully open to competition. O©Only then, CPBu :
reasons, will CLECs be able to attract a large volume of o
customers, including those who originate call to ISPs; and '~
only then, therefore, will it be possible to infer the abseu§ -
of tandem functionality from the existence of a traffic TR

imbalance.

CPB urges as well that any new reciprocal
compensation arrangement be preceded by a transition period
sufficient to prevent unnecessary disruption of CLECs’ .

businesses and avoid penalizing them for having responded t@\f
incentives created by the previous regulatory structure. CgR. -

suggests that the transition period could be as short as six
months 1f the new arrangements were delayed until ILEC market
are fully open to competition; if the change were made befoﬁ‘
markets are fully opened, the transition period should last’
least one year. Stressing its unique status as =z non—indusﬁ
party, CPB maintains its proposal is fair to all concerned-~-~’ |
CLECs, ILECs, customers originating calls, and customers IR
receiving them. il
As already noted, both AT&T and Bell Atlantic-NeW‘?gi5
York stress the aspects of their respective positions that'qﬂﬂﬁf'

appears to endorse.

DISCUSSION AND CONCLUSIONS

in General

In assessing the significance of the traffic
imbalances that are so much at issue here, one must begin wi
the very basic point that reciprocal compensation was chosen
over bill-and-keep in part because some imbalances were SEEhQTlE
as likely. The ILECs' earlier advocacy of reciprocal ;fﬁ
compensation over bill-and-keep does not legally estop them73 
from now urging changes in reciprocal compensatioen, or even;”d”
its total abandonment; but it does suggest at least that tha
existence of imbalances should not be seen by them as a |
complete surprise. Of course, the imbalances are greater tﬁj
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CASE 99-C-0529 :
those that were anticipated, clearly producing unexpectedly

large flows of revenues in one direction, and the question ;Qf
what, i1f anything, te¢ do about it. '
The parties have presented two related ways of
looking at that question. The first emphasizes the economiﬂ}ﬁ'
soundness (and legal requirement) that reciprocal compensat£gﬁ'
rates be grounded in costs and attempts to determine what,-iﬁ;ﬁ
anything, the traffic imbalances imply about those costs. EWf$'

other point of view looks to the causes of the imbalances anig
attempts to assesg their virtue: the ILECs accuse the CLECs &
having found a way to game the system, and the CLECs protest’
that the ILECs' intransigence about opening mass markets ha:
left them no¢ choice but to pursue a profitable niche--eithef;_
as an end in itself or as a means of gaining the strength E
needed to attempt full entry. The second type of analysis ig.-
related to the first; for when all is said and done, changasf
in rates can and should be made primarily with an eye to

. S

costs. But it maintains, nonetheless, that these decisions, 
should take account of the players' motivations. '“ﬁ

In this regard, CPB provides useful perspective iﬁﬁﬁ?
its presentation of the many factors underlying the traffiqf“h
imbalances. CLECs have pursued ISP and other convergent
traffic customers for multiple reasons: because reasonable aﬁ;f
honest business plans might suggest doing so: because ILECsﬂK®
may not have opened mass markets as quickly and effectively g
they might have; and because current reciprocal compensatioﬁq ”
arrangements may unintendedly overcompensate carriers that s
terminate calls to ¢onvergent customers. From the perspecti' ‘
of this proceeding, however, it is this last factor that isf'“ 

primary. We have no need to judge motives; and the ILECs'
alacrity in opening markets is under review in other cases.‘“
What we must do here, simply, is to determine whether the '
current regulatory regime provides for reciprocal compensat;@
at rates that fail to properly track costs, thereby skewing =
the market by creating unintended, uneconomic incentives to
the pursuit of ISP and other convergent customers as a means
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by which CLECs can draw above-cost revenues from ILECs.

The record as a whole suggests that the costs of
serving a small number of large, convergent customers will
likely be lower than the costs of serving a mass market. Thiﬁ
15 not to say that every CLEC with a traffic imbalance has,_i%ﬂ
fact, lower costs; much will depend on the configuration of"f 
the CLEC's network and the customers it is designed to serve':
(as distinct from those it actually serves at a particulax "jf
time}). As a general rule, however, large convergent customéﬁ@b
can be served via more efficient, higher capacity facilitiesﬁv.
and those facilities will likely have less idle time. Bell
Atlantic-New York correctly argues that "functional .
equivalence” does not require conclusively presuming that th@}%
costs of serving a small number of large customers located ;fﬁ
by

around a geographic area are no less than the costs of serviug.
the mass market within that geographic area; notwithstanding:- '
AT&T's characterization of the standard as "geographic o
equivalence,™ it remains one of "functional equivalence,” o
taking account, as Bell Atlantic-New York suggests, of'how.th@f
CLEC "serves” the area and not merely of the area's size. ' .
This is not to say, of course, that each CLEC's
costs must be examined. For good reason, the pertinent cost
are those of the ILEC, unless the CLEC chooses to come in wiﬂﬁ“
a study showing 1its costs are higher. But if a CLEC's netw§§k}
is one that is not functionally equivalent to an ILEC's P
tandem, the law permits, and economic policy suggests, that ‘i
the CLEC not be compensated at tandem rates. And there may:hﬁf
situations in which a traffic imbalance suggests an absenceamﬁf

tander functionality.

In sum, the reciprocal compensation system is not
fundamentally broken, but neither is it operating wholly
satisfactorily. There is need for adjustment short of total .
overhaul, and the proposals in this proceeding should be :
assessed in that light.

Veptical Features
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Bell Atlantic-New York's vertical features proposaj |
makes considerable sense in the abstract; if these featureﬁ{&ﬁ
are not used in terminating traffic, their costs should notﬂﬁﬁ'
reflected in reciprocal compensation rates. Bell Atlantic-ﬁth

New York itself recognizes that the costs at issue cannot by i

measured until the conclusion of the Second Network Element:
Proceeding and it therefore proposes a placeholder estimate
30%. But it offers no support for that placeholder, and we
see no basis for accepting it.

Accordingly, the proposal is rejected for now.
may be considered again at the conclusion of the Second
Network Elements Proceeding, in which the costs associated'-_J
with vertical features can be further considered. 1In
addition, Bell Atlantic-New York may propose, in its
compliance filing in this proceeding, a better supported
placeholder for immediate use in removing the costs of

vertical features from reciprocal compensation rates. Other
parties will be permitted to comment on any such proposal,
and, if the support for the placeholder is persuasive, the '
rates will be adjusted accordingly.

Convergent Traffic
As already suggested, a significant traffic

imbalance suggests a preponderance of convergent traffic. :ﬂjf
There may be, of course, other reasoens for traffic imbalancq T
particularly in the case of relatively new CLECs; and the 2@
traffic ratio propesed by Bell Atlantic-New York is not high
enough to trigger remedial action. Once the ratio reaches .
3:1, however, the inference of predominantly convergent
traffic becomes stronger and, in turn, implies, without
demonstrating conclusively, greater efficiency and lower ccﬁ
in the termination of traffic. That lnference of lower cosﬁ
cannot be disregarded if compensation is to be cost-based: a
the same time, it is not conclusive enough to have 2 .
definitive effect on rates. .
An inference of this sort can be effectively handlal
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by a rebuttable presumption, in a manner similar to that

suggested by CPB. 1If a carrier's incoming to outgoing trafﬁiﬁ
ratio exceeds 3:1 for the most recent three-month period, iﬁﬁ
is fair to presume that a substantial portion of its traffin?
is convergent, costing less to terminate, and that dellvery mx
that traffic therefore should be compensated at end-office \;n”
the Bell Atlantic-New York context, Meet Point A) rather thg”f
tandem (Meet Point B) rates. The end-office rate should apﬁﬁ%
to the portion of the traffic that exceeds the stated ratio, i
and the tandem rate should continue to apply to the portion@é@;'
the traffic below that ratio. (In effect, the compensation:fﬂ 
would be at the blended rate characteristic of many i
interconnection agreements,.}
The CLEC whose compensation is so adjusted will beﬁhf‘
permitted, however, to rebut the presumption with a suitablé@f
showing that its network and service are such as to warrant 3
tandem-rate compensation for all traffic. Most of the factdi
to be considered in any such showing would go to the carrieg!
overall network design and take account of whether the netweri
has tandem-like functionality that enables it to send, as wgﬁu
as receive, traffic. The network design factors to be :

congsidered include, but are not limited %o:

the number and capacity of central office switches; :

the number of points of interconnection offered to
other local exchange carriers; e

the number of colleocation cages:

the presence of SONET rings and other types of
transport facilities;

the presence of local distribution facilitiles 5ucbfﬂf
as coaxial cable and/or unbundled loops. o

The presence of some or all of these network

components in substantial quantities would demonstrate that ..
the carrier in question was investing in a network with

tandem~like funcrtionality, designed to borth send and receiva”
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customer traffic. Multiple interconnection points,

colloecation cages, SONET rings and other types of transporbr 
facilities in various combinations are all evidence of a
network being built out to reach a dispersed customer base;w!i
Collocation cages along with the use of unbundled loops ar&laf
clear indication the carrier intends to serve residential aﬁﬁ
small business customers. The presence of the network desig ﬁ
features would be more important than actual numbers of _”‘
residential and business customers served given the newness;ﬁl
the competitive local exchange market. jf 
If a carrier subject to the presumption succeeds'{f“

rebutting it, the compensation paid to the carrier will reua}c_
to its previous, higher, level. 1In addition, the carrier WLLL
be made whole for the difference betwean the higher and 1ow&§¢
compensation rates for the interval going back to its filingﬁl
cf its rebuttal presentation. These arrangements should be:.
set forth in all tariffs that contain reciprocal compensatif;"

provisions.

Isp Traffic o
Even if the FCC ISP Ruling affords us the discretiang

to adopt either of Baell Atlantic=New York's proposalsg, we sw¢
no sound reason to treat ISP traffic differently from other:
convergent traffic. For one thing, the FCC ISP Ruling is nﬁﬁ
the FCC's last word on the subject, and a regulatory regime ?ﬁf
based on it might have to be changed yet again before tco ‘f
long. More substantively, Bell Atlantic-New York has shown: nai
reason to treat ISP traffic differently from other converganﬁﬂﬁ
traffic, and its specific proposals are similarly S
unsupportable. To deny all compensation for ISP te:minatiqh"jh
would be to unfairly ignore the indisputable fact that CLECgﬁﬁ“
completing these calls incur costs in doing so; and even Lf .
ISPs in concept resemble interexchange carriers that shouldfﬂfV
recover their costs through carrier access charges, current:
federal law prevents then from deing sc. Meanwhile, Bell
Atlantic~New York's direct variable cost proposal, though I%
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harsh, is poorly supported. There appears to be no reason 1t

abandon TELRIC costing in this context, and the rebuttable ‘
presumption regime adopted for convergent traffic in generaij'
can address any legitimate concerns associated with ISP &
traffic. At the same time, it would be wrong tc exempt ISPIf 
traffic from this remedy to promote Internet access, as the o
Attorney General may be suggesting. For all these reasons,.ﬁéf.
special reciprocal compensation rates will be set for tT?
Internet-bound traffic; it will be treated the same as othe:ﬁ;u
convergent traffic (i.e., in accordance with the remedy 4fj

adopted under the preceding heading). ;‘:

GRIPs _
NYSTA's broad concern related to virtual NXX codesgﬁf‘
goes beyond the scope of this proceeding and need not be i
considered further. Bell Atlantic=-New York's more limited
proposal, to regquire CLECs to establish GRIPs or else

reimburse Bell Atlantic-New York for the cost of hauling o
traffic from the virtual NXX to the interconnection point, fgﬂi
properly within the proceeding, for it bears directly on e
reciprocal compensation levels.

On its face, Bell Atlantic-New York makes a good i
case for the fairness of its proposal, which is designed to‘ff“
spare it the cost of, in effect, subsidizing a CLEC's use cfﬁﬂﬂ‘
virtual NXXs. The CLECs respond that federal law gives them; . .
for good pro-competitive reasons, considerable discretion wif
regard to selecting points of interconnection and reguires the.
originating carrier to bear the cost of hauling traffic to :hﬁ?f
point of interconnection. But while federal law likaly S
affords us more discretion here than the CLECs say,'” there  §1%
appears to be no need to superimpose a GRIPs~-type remedy on

tas For example, the FCC has said that "a requesting  .: .
carrier that wished a 'technically feasible' but expensive '
interconnection would . . . be required to bear the cost o
that interconnection, including a reasonable profit."
{Local Competition QOrder 119%.)
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the convergent traffic remedy already adopted. Any additicnal

benefits to Bell Atlantic-New York would be relatively minoy;
and the unintended effects on access to the Internet from B
remote areas could be substantial. The GRIPs proposal
therefore will be rejected, at least for now, though it may me.
raised again in the Second Network Elements Proceeding.

Time Warner's Proposal
Time Warner's propeosal, though creative, would L
require considerably more elaboration and refinement befora7ﬁ '

15 adoption could be ceonsidered. (Time Warner itself seems/
to recognize as much in its offer to participate in further ﬁf
forums regarding the propeosal.) It appears, however, that B

those additional efforts are unnecessary, inasmuch as the
course of action we are taking here adequately deals with tiu i
deficiencies identified in the existing reciprocal '

compensation regime. Accordingly, Time Warner's proposal wi:

nct be further pursued at this time.

Implementation

CPB suggests deferring any action until we are
satisfied that local markets have been fully opened to
competition, but there appears to be no need to impose any.
such condition on a remedy growing out of an immediate :
concern. Bell Atlantic-New York's opening of its market, oﬁﬁ}4
course, i1is under review in Case 97-C=-0271, which provides 3
adequate oversight of the matter, and Frontiler's actions
likewise are being considered in other proceedings. _

The need for a transition period, advocated by mosﬁ;"
CLECs, als¢o is questionable at best. Carriers have been on'{
notice at least since this case began that changes might be*%:d
the offing, and those changes can take effect without any e
further transition period.

Finally, we emphasize that the decisions reached jmﬁk
this proceeding do not modify the terms of existing contractﬂ

e -

except to the extent those contracts, by their own terms,
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incorporate or defer to the tariffs affected by the

determinations reached here. Contracts (and parties to them;
being what they are, there may be some disputes about how that
rule is applied, but there is no way we can anticipate all ‘
such disputes or attempt to resolve them in advance. On thaﬂ
specific issue of ISP traffic, however, as raised in the
exchange between Bell Atlantic-New York and Lightpath, we Sﬁé€
no basis for excluding ISP traffic from reciprocal  ?
compensation pursuant to an existing interconneaction agreeméﬂ#r
unless the agreement explicitly so provides. Without such é§:_
explicit provision, there is no reason to assume that the -
parties intended their agreement to be modified by a _
regulatory decision regarding the character of ISP traffic,

The Commission orders: o
1. Within 10 days after the date of this opinion.;‘
and order, any local exchange carrier whose tariffs contain Jﬁ;
provisions related to reciprocal compensation shall file -
amendments to those tariffs consistent with this opinion anﬂ

order and shall serve a copy of those amendments on each _
active party to this proceeding. Such tariff amendments sha;gi
not take effect on a permanent basis until approved by the
Commission; but, except as provided in the next ordering
clause, such amendments shall take effect on a temporary
basisg, subject to refund or reparation, not later than 13 davﬁ 
after the date of this opinion and order. Except as prov1dad N
in the next ordering clause, any party wishing to comment onﬁ‘
any compliance filing may do so within 15 days after the datg_*v
of the filing, submitting 15 copies of its comments. o
2. If New York Telephone Company d/b/a Bell o
Atlantic-New York includes in its compliance filing a rev;scd L
proposal to remove from reciprocal compensation rates the
costs of vertical switching services, comments on that
proposal will be due not later than 30 days after the date ﬂew“
the filing. Any party filing such comments should submit 15 =
copies. No such propesal shall take effect without the SR
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approval of the Commissicn.

3. For good cause shown pursuant to Public Service"

Law §92(2), newspaper publication of the tariff amendments

filed in accordance with this opinion and order is waived. l
4. This proceeding is continued. B
By The Commission, f
{(SIGNED) DEBRA RENNER
Acting Secretary
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see Endnote for information on joint filings)

THRESHOLD INITIAL RESPONSIVE INITIAL REPLY

pPARTY!!® SHORT DESIGNATION TESTIMONY TESTIMONY TESTIMONY BRIEF  BRIEF
AT&T Communications of AT&T X X X X X
New York, Inc.
NYS Attbrney General Attorney General X
New York Telephone Bell Atlantic-New X X X X X
Company d/b/a York

Bell Atlantic-New York

Cable Television and Cable Asgssociation X X
and Telecommunications

Association of New

York, Inc.

Citizens Telecommuni- Citizens X X X
cations Company of '
New York, Inc.

Competitive Telecommu- CompTel b4
nications Association

NYS Consumer Protection CFB X X
Board

CTSI, Inc. CTSI X X X X X

e.spire Communications e.spire X X X X X
Inc.

Focal Communications Focal X X X X X
Corporation

This list is alphabetized by Short Designation
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RCN Telecom Services,
Inc.

Sprint Communications
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Time Warner Telecom, Time Warner X X X h.¢ X
Inc.
Telecommunications TRA X

Resellers Association

Warwick Valley Warwick X
Telephone Co.

ENDNOTE

CTSI, Focal, PaeTec, and RCN submitted joint briefs; they are referred to as "CTSI et al."
e.spire and Intermedia submitted joint briefs; they are referxed to as
"e.spire/Intermedia.”

Mid-Hudson and Northland submitted a joint brief; they are referred to as "Mid-
Hudson/Northland."

reciprocal compensation in New York inasmuch as it does not yet operate as a
competltlae local exchange carrzer w1th1n fhe State-




